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MINUTES — Approved 

General Session: (Open to the Public) 
• Welcome / James Swan, Chair  (9:01 AM) 
• Telephone Roll Call 
• Adopt Minutes of Previous Meeting 

o James requests a change: Under Hot Topics, the 2nd bullet from the bottom should be "and it was 
considered a potential violation by the UID." 

o Motion by Alison to adopt minutes as revised. Seconded by David. Motion passes 5-0. 
• Concurrence Reports 

o Licenses 
 There were 5 new agencies, 1 of which expired August 31. James asks if they've been contacted 

and are in the process of renewing. Randy O. says they missed the renewal date and haven't been 
reinstated yet. Reinstatement can be done for up to 1 year, but they have not submitted an 
application yet. 

 Nancy asks if the email notice goes out on the lapse date or renewal date. Randy O. says it's on 
the lapse date. James asks if we can change the system so they get an update before they expire. 
They could be issuing policies without knowing their licenses are expired. Randy O. says he can 
talk to Sircon to see what they can do for agencies at least. He notes that there's a 90-day notice of 
renewal date, then reminders every 30 days. 

 One agency lapsed in July and was reinstated in August. He'll check to see when emails go out 
and if we can get one sent earlier. 

 There were 12 new individual licenses, many renewals, 7 lapses and 1 reinstated. 
 Randy asks about the expiration date column and why its dates are different from the license 

dates. It's because agent licenses must be renewed every two years at the end of their birth month. 
For agencies, it's the end of the month in which their license was issued. If someone reinstates 



several months later, it's reinstated to the next natural renewal date, which would give them a 
shorter time before their next renewal. 

 Motion by David to concur. Seconded by Nancy. Motion passes 5-0. 
o Annual investigations report 
 The report's narrative tells what the code requires the UID to report and defines certain words. 

Tracy says she wanted the report to be simple, but for the data to make sense and be valuable. It 
gives a picture of the industry as a whole and the issues we see on an annual basis. 

 She notes that unlicensed activity is included toward the end of the report. The UID runs a report 
on the 7th of every month and anyone who is reinstated gets a letter requesting the activity they've 
done since their license expired. Unlicensed activity is a fairly large segment of UID's 
investigations. 

 David asks about case #69848, which was an audit and enforcement case. He suggests that there 
was some other violation than just the audit. He'd like to know what violation was found during 
the investigation. Tracy says she tried to keep the report at a high level so they could see where 
the violations were coming from. She intentionally kept Ecases off because the TEC had already 
weighed in on them. Commissioner Kiser asks if someone could go online and look up the 
actions to find out how specific the report was — if someone wants more detailed information 
about a case, is that information available? Tracy says any time anything goes to a case, it's put 
online under a docket number. David asks if the UID can list Ecase or docket numbers on the 
report. Tracy says she can. 

 Nancy asks what "closed no action" means on the narrative, and says here's a real disparity 
between no action and a violation being found. It includes a private letter of admonition under 
"closed no action", but a letter seems like action. Tracy says a private letter counts as "closed no 
action" because it's done privately. Public letters could go either way, because they close the 
investigation without an action like a forfeiture. Ecases are done because there's a confirmed 
violation and the UID is seeking a forfeiture or some other action. Reed says thinking of it as 
"closed no enforcement action" might make more sense. The UID is working to make it more 
granular in the future. 

 James says overall the report is a great snapshot of the industry's issues. He looks forward to 
more details where possible. The industry would like to know what mistakes were uncovered so 
they can learn from it. Reed asks if supplementing the report with more information in an audit 
would be helpful. Alison suggests combining the term "audit" on the report with one of the other 
categories, such as "audit – unlicensed activity" or "audit – escrow funds issue" to give more 
information. Tracy will fix the report with the suggested changes and have it back to the TEC 
next month. 

 Motion by Randy to adopt the report. Seconded by Nancy. Motion passes 5-0. 
o Continuing education 
 Quarterly: January / April / July / October 

• Board Duties & Responsibilities / Perri 
o Utah's Open and Public Meetings Act requires that all boards and commissions have annual training. 

Copies of the Governor's boards and commissions handbook is included in each commission 
member's handbook, which includes the Open and Public Meetings Act, starting on page 10. 

o All government business, including the activities of the TEC, is required to be done openly. 
o Boards may close a portion of a meeting to conduct certain types of business. To close a meeting, the 

meeting must initially be open, have a quorum present, and there must be a 2/3 vote of the quorum to 
go into a closed session. The person making the motion to go into a closed session must state 
specifically the reason for the closed session. 

o The Act lists reasons that meetings may be closed. Some of the reasons are discussing character, 
competence, or health of an individual person; collective bargaining; strategy sessions about 
impending litigation; and acquiring or sale of real property. 



o Any action taken as a result of the closed portion of the meeting must be taken in the open meeting, 
so the TEC would need to exit the closed meeting and re-enter the open meeting to take action. 

o Commissioner Kiser gives the example of Gary Ott, the former Salt Lake county recorder. In his case, 
allegations of his mental health were in the newspapers for a long time. If the county wanted to go 
into a closed session, they could, but everything that would have been discussed in a closed session 
was already in the papers. Would they need to go into a closed meeting if everything was public 
knowledge? Perri states the Open and Public Meetings Act says the commission does not need to go 
into a closed session. Randy says there may be a reason to go into a closed session anyway. Perri says 
you may learn more in a closed session than is in the media. She suggests going into a closed session 
any time someone's health or mental health is at issue. 

o Nancy says the Real Estate Commission goes into a closed session pretty much every month. Perri 
says she believes that's because they're deliberating on issues. They hear cases in the open meeting, 
then go into a closed meeting/executive session to deliberate. Nancy says she thinks they do it to give 
privacy to the person who's the focus of the issue. 

o Perri says the Commission must verify that the only topics discussed during the closed meeting were 
the topics that the meeting was closed to discuss. The closed session must be taped or have detailed 
minutes taken, but those records are kept confidential. 

o Closed sessions are never required, but there may be reasons to have them. 
o No final decisions may be made in a closed session. 
o If the court finds that a public body has violated the Open and Public Meetings Act, it may declare 

that the action taken at the meeting is void, may order the body to comply with the statute, and may 
order the body to pay the opposing party's attorney's fees and release the minutes from the closed 
portion of the meeting. 

• Update on 2018 Goals / James 
o ULTA report / James 
 ULTA is appreciative of the UID's willingness to discuss issues and get them fixed. 
 They're gearing up for the legislative session and thinking about things that might improve the 

industry. 
o Real Estate Commission report / Nancy 
 Nancy didn't attend because it was the same morning as the annual insurance exam review that 

she attended with Alison. 
• New Business 
• Old Business 

o Changes to R592-10 / James 
 At the last meeting, there was discussion about how to address R592-10-5. One idea was to delete 

(1)(c), but there were concerns that the change would have other statutory effects. James looked 
into it and he doesn't think deleting (1)(c) by itself would cause any conflicts. There are other 
places in R590 and R592 that require reporting of changes in ownership. He says it appears that 
reporting a change in a manager is superfluous. 

 James thinks taking out (1)(c) would be a minor and beneficial change. Reed says the Department 
agrees with James' assessment. 

 Motion by David to open R592-10-5 to delete (1)(c). Seconded by Nancy. Motion passes 5-0. 
 Steve will send proposed changes to James and Alison for approval, then will file it before the 

filing period closes. 
• Other Business 
• Hot Topics 

o Minutes 
 Randy O. notes that the 6th bullet of R592-10 in the August minutes references R590-204, but 

there is no such rule. James says it appears to be a statutory reference to 31A-23a-204. 
 Motion by Alison to fix that reference. Seconded by Randy. Motion passes 5-0. 



o Minimum E&O / David 
 David would like to have minimum E&O added back to the agenda for discussion. 
 Under 31A-23a-204(2) it says licensees need to have fidelity bonds or financial protection. The 

industry has decided it's an "either/or" statement because they cover two different areas. Does the 
UID want it to be "either/or" or "both"? The industry needs to know because some states require 
both and some require only a surety bond. Fidelities are expensive and can be difficult to get. 
E&O is good, but coverage can be all over the place. Is $250,000 sufficient for the industry, or 
should it be based on another amount? Underwriters do a great job of requiring more E&O, but 
there are a lot of things that aren't covered. What's the scope of the protection? Should cybercrime 
be included? He notes that comments were made in past months about the industry self-
regulating, but retroactive dates are so critical that they should maybe be legislated. Are 
exclusions important? He thinks we need to have legislative or rule-based regulation. Self-
regulation only goes so far. 

 James requests that David provide data to back up his position that consumers are being harmed 
by gaps in liability coverage. 

 Nancy notes that title is only one of the lines that the UID regulates. Does the UID look at E&O 
across other lines every so often? Tracy says policy language is up to the insurer who is issuing 
the policy. The UID stays away from saying what coverages must be in a policy because that can 
cause pushback from the insurer and they may quit writing altogether. Surety language is drafted 
by a national industry organization that is similar to the ALTA. 

 Commissioner Kiser says if there isn't a widespread problem, there may not be a reason to react. 
 David would like to discuss whether we need to have the UID make changes or make a rule or 

pass it to the legislature. 
 James asks the TEC if there's support to continue the discussion. He doesn't think further 

discussion is necessary, and feels like it's tough to legislate without data to support it. Nancy says 
they just learned that underwriters set the changes, and she doesn't think the UID would deal with 
dollar amounts. She asks if David just wants to nail down the "either/or" question. Reed says the 
statute is pretty clear that it's an "or". Alison thinks it comes down to how you want to run your 
business and how much risk you're willing and able to take on. 

 David says the problem is that agents are dealing with other agents and he doesn't want to have 
problems with theft or agents going out of business. We need to make sure that who we're dealing 
with has the same standards we do. 

 Randy says he doesn't know that it would hurt to have one more discussion to put the topic to 
bed, but he doesn't think the TEC will be able to legislate policy language. 

 James says it sounds like there are 2 commission members who want to further discussion and 3 
who want to cap it, and the UID isn't necessarily in favor of legislating terms of insurance. He 
doesn't think there's much value in further discussion. 

 Commissioner Kiser personally thinks it's a private contract, but if there's data to show that there's 
a problem, that could change thinks. He voted against the NAIC's cybersecurity model law 
because he thinks it's in a company's best interest to solve problems themselves. The NAIC law 
reaches into third-party contracts and agency activities. He admires David's willingness to fight 
for what he wants and he welcomes the discussion. 

 David says he will do some research and can put it on a future agenda after he's collected the 
data. 

 Commissioner Kiser notes that, as a former legislator, a constituent talking to their legislator is 
often the best path to getting a law changed. 

 Nancy says underwriters often feel like Big Brother to agents, but the industry takes care of itself. 
She had some agents who refused to get E&O until, in the past few years, lenders wouldn't fund 
them until they got E&O coverage. 

 Randy says he supports further discussion because it would be helpful for him to know the issues 
the TEC is dealing with, since he's not in the industry every day. 



 
Executive Session (None) 

• Adjourn  (10:12 AM) 
o Motion by Nancy to adjourn. Seconded by Alison. Motion passes 5-0. 

• Next Meeting: October 1, 2018 — Copper Room 
 

2018 Meeting Schedule in Copper Room 
Jan 8 Feb 12 (Aspen) Mar 12 Apr 9 May 14 Jun 11 
Jul 9 Aug 13 Sept 10 Oct 1 Nov 5 Dec 10 

 


